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JURISDICTION OVER CHILD BECAUSE OF 
ITS PRESENCE IN STATE WHILE 
ITS MOTHER IS SUING FOR DIVORCE 
UPON CONSTRUCTIVE SERVICE. 





The case of Burns v. Shapley, 77 So. 447, 
decided by Alabama Court of Appeals, bris- 
tles with all sorts of questions regarding 
distinctions between presence in a state of 
children so as to make them wards of a 
court and of domicile in another state be- 
cause of parentage of the father. 


In this case it appears that a husband 
and wife established a residence in Alabama 
and there was born to them there a child. 
The mother left her husband, let it be said, 
with such justification as not to make the 
leaving amount to desertion and established 
her residence in Montana. ‘There a second 
child was born to her, begotten by the fath- 
er in Alabama. WHaving taken the first 
child with her from Alabama, either by 
express or tacit consent of the father, but 
with no expectation of suit for divorce be- 
ing brought, the wife had the custody in 
Montana of both children. She brought 
suit for divorce in Montana on service by 
publication. ‘The husband appeared by 
counsel, decree for divorce was granted, 
and the court made an order awarding the 
custody to him of both children, condition- 


*ing that they “be kept in the jurisdiction of 


this (Montana) court.” 


The husband after the granting of said 
decree took the children to his residence in 
Alabama. Afterwards the Montana court 
upon motion by the wife and without any 
notice to the husband, amended its decree 
regarding custody so as to give to the moth- 
er such custody, the children to be kept in 
Montana. ‘The wife appears to have re- 
married intervening the making of the two 


orders for custody, and after the granting | 
of the second order brought in Alabama | 


habeas corpus for recovery of the posses- 





sion of the children. ‘The Court of Ap- 
peals of Alabama held that by virtue of the 
order of Montana District Court she was 
entitled to judgment. 


The Alabama Court took the position 
that the appearance by the husband to the 
action for divorce placed the children 
“under the sovereign guardianship” of 
Montana and its courts had jurisdiction to 
pass upon all questions regarding their cus- 
tody, and their rulings were entitled to re- 
spect under the faith and credit clause of 
the Constitution. 

But is this true? Whatever may be said 
as to the wife acquiring a domicile in 
Montana so as to entitle her to sue in its 
courts, in an action to free her from an 
existing relationship which as long as it con- 
tinued made her domicile in Alabama, it 
seeras evident that the domicile of the chil- 
dren was in Alabama, even up to the very 
day decree for divorce was granted. Did 
such decree, eo instanti, work a change of 
domicile for the children? 

It may be conceded, that the decree, so 
far as the wife was concerned had relation 
back to the time of her residence in Mon- 
tana, giving her a new domicile, but as she 
was acting for herself and not for the chil- 
dren prior to the time she acquired the new 
domicile, their status was not affected. Dur- 
ing this entire period, the domicile of the 
husband, as head of the family, determined 
the domicile of the children. We do not 
believe enabling acts aim at ‘changing this 
rule. 


We do not attribute any importance to 
the provision of the decree forbidding re- 
moval of the children to another state, be- 
cause that is swallowed up in the general 
question of jurisdiction. More pertinent 
is the inquiry of the effect upon the chil- 
dren of submitting the matrimonial res to 
the Montana court. Can any principle of 
estoppel against a husband preclude him 
from asserting his rights regarding his 
children ? 

The Alabama court says: “The theory 
upon which the court proceeds in such 
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(custody of children) cases is that the cus- 
tody and control of the parent over his 
minor children is a trust committed to him 
by the state, and this trust is dominated by 
the supreme guardianship of the state as 
parens patriae of all infants within its bor- 
der and when the parent abuses the trust 
so as to endanger the welfare of the child 
in such sort as to hamper or retard its 
development into a good citizen, the inter- 
est of society requires the state to assert its 
and protect its 


supreme guardianship 


ward.” 


Here we deduce the conclusion that the 
state ought not to have any responsibility 
over a child if it is a foreign child, unless, 
at least, the child is there because it has 
been abandoned. Can a child be said to be 
abandoned when it has been taken or is in 
process of being taken, as‘in this case, from 
a foreign state to that of the child’s domi- 
cile? Whether it becomes a neglected or 
abandoned child there, is for the state of 
domicile to say. Before it is taken the 
foreign state cannot act as parens patriae. 

One of the cases cited by Alabama Court 
of Appeals seems almost, if not quite, on 
all fours with the case before it. See Slack 
v. Perrine, 9 App. D. C. 128. 

In that case the court said: “If the con- 
tention as regards the loss of jurisdiction 
by reason of the removal of the children 
from New Jersey was sustained by the 
court, what assurance have we that our 
judgment in this case may not be equally 
vain with that of the Chancery Court of 
New Jersey? The children might be spir- 
ited away into Maryland or Virginia and 
the same contention made in the courts of 
those states as to the effect of the judgment 
in this jurisdiction. We apprehend that 
those courts would give effect to the decree 
herein so far as the rights of the contestants 
are concerned. We will, at least, furnish 
them no precedent for different action.” 


This observation has no other relevancy 
than showing, that thereby it appears that 
the rule of estoppel against a parent was 





mer husband. This ignores both parental 
duty and the obligation of the state as 
parens patriae. If in the District of Colum- 
bia or in New Jersey, as the case may’ have 
been, there was a duty regarding children 
having a domicile there, the court should 
have asserted it in the interest of infants, 
whosoever might have been the parties in 
pending or prior proceedings. And juris- 
diction over the matrimonial res was not 
pertinent regarding jurisdiction as to cus- 
tody of children. ‘This was res inter alias 
acta, 


NOTES OF IMPORTANT DECISIONS. 


INTOXICATING LIQUORS — TRAVELER 
CARRYING AS PART OF PERSONAL BAG- 
GAGE.—In Lucchesi v. Com., 94 S. E. 925, decid- 
ed by Virginia Supreme Court of Appeals, it 
is held that a traveler bringing into Virginia 
more than a quart of liquor from a pojnt out- 
side, for his personal use, was properly con- 
victed under a statute forbidding such trans- 
porting and that upon his trial his suitcase 
taken from him with liquor therein could be 
retained to be used-as evidence on his trial. 

The principle of personal search of one legal- 
ly arrested has long been held, and what is 
discovered may be used as evidence against 
him. Even if seizure of his goods is illegal a 
great array’ of cases supports the proposition 
that this does not make what is discovered in- 
admissible as evidence. 


It is said: “The law appoints the remedy for 
redress of the wrong, but the exclusion of the 
evidence incriminating the defendant is nof 
within the scope of the remedy or the measure 
of: redress.” 

So far as the liquor being brought in ‘for 
personal use and not for manufacture or sale 
was concerned, while it was said the question 
was argued with great force and vigor, yet the 
recent case of Crane v. Campbell, 38 Sup. Cit. 
98, handed down in November, 1917, held that 
it was no violation of constitutional rights for 
a state statute so to declare. 

In the Crane case it was said: “From our 
numerous decisions upholding prohibition leg- 
islation, the right to hold intoxicating liquors 
for personal use is not one of those fundament- 
al privileges of a citizen of the United States, 


enforced, when he became bound as a for- | which no state may abridge. A contrary view 
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would be incompatible with the undoubted 
power to prevent manufacture, gift, sale, pur- 
chase or transportation of such articles—the 
only feasible ways of getting them. An assured 
right of possession would necesarily imply 
some adequate method to obtain not subject to 
destruction at will.” It boots little for one to 
suggest that a short cut to a conclusion not 
necessarily embraced is assumed. Our high- 
est court has uttered what may be a mere ipse 
dizit, but an ipse dixit by such a tribunal may 
be itself a principle, or to be accepted as a 
principle, just as a statute may create a new 
principle. Let us say too, that we greatly wel- 
come this ipse dizit. It prevents or helps to 
prevent subterfuges in enforcement of prohi- 
bitory legislation. 





LARCENY—APPROPRIATION BY  CON- 
SUMER OF WATER FROM PIPE OF PUBLIC 
SERVICE COMPANY.—It may not be of es- 
sence in larceny, that water in the possession 
of a public service company is there as its prop- 
erty or is there as bailee thereof for a public 
purpose, but it may be important in general law 
that the distinction should be preserved. 

Is it, however, in fact or in principle larceny 
from a possessor of water which has been law- 
fully put in a reservoir for beneficial distribu- 
tion among those entitled to it, this distribu- 
tion being by a public service company operat- 
ing under a franchise? 

Oklahoma Criminal Court of Appeals held 
that for one to divert water from the pipes of 
such a company so that it will not be charged to 
him, is taking the company’s property by a 
trick amounting to larceny. Clark v. State, 
170 Pac. 275. 

The Court likens running water to “wild an- 
imals, birds and fishes, which before capture 
and confinement belong to no one, but after 
capture belong to him who captures them.” 

But this illustration is not strictly analogous. 
There is no private capture in a public service 
company taking water generally for a beneficial 
purpose. It takes it in trust to apply to 
such a purpose. It is not the water as 
property that is considered, but it is its ap- 
plication in a particular way that is the main 
consideration. When it impounds, it does not 
capture a thing. It is still property of the 
public about to be used for a public purpose. 
If the purpose is abandoned, the impounding 
becomes unlawful, and the water should be 
released. 

It may be that, if one should develop water 
on his own land so that it belongs to him, the 
unlawful appropriation thereof by another 
might be larceny. Suppose rates of a water com- 





pany are to be fixed by a commission, and the 
water a company serves to its patrons is not 
developed on its own land, but is taken from 
a stream, there might be a different rate 
charged “in one case than the other. In both 
cases a public service comes under regulation, 
but rates in the two would be based on wholly 
dissimilar grounds. In one case there is use 
ef public property; in the other there is use of 
private property. The case of taking water 
from a public service company and taking from 
it gas or electricity might be very different. 





CRIMINAL LAW—INSTRUCTIONS CUR- 
ING ERROR IN WRONGFUL ADMISSION OF 
EVIDENCE.—Taylor v. Com., 91 S. E. 795, 
decided by Virginia Supreme Court of Appeals, 
was a prosecution for felonious assault by a 
husband on his wife. A dying declaration by 
the wife was admitted in evidence and after- 
wards withdrawn, the court charging the jury 
that they should efface it from their minds. 
This direction was given some hours later, 
there being a noon recess intervening. The 
dying declaration was made after the wife had 
taken poison which caused her death. 

In the declaration all instances of the as- 
sault upon her were stated in revolting detail, 
she saying in addition that she had a hard time 
with him, had received frequent beatings and 
that on the night after she had taken the 
poison he slept in the same bed with her while 
others were working to try to save her life. 

There was testimony about the appearance of 
the body showing bruises, vomiting by the 
wife, and such other testimony showing heart- 
less cruelty by the husband, all of which he 
denied in his testimony wholly unsupported. 

The court ruled that the instruction given by 
the trial judge cured the error, especially as 
the jurors said individually they would not al- 
low the dying declaration to prejudice the de- 
fendant. 

It was said that: “The courts of a few of the 
states make a distinction between civil and 
criminal cases, requiring much more strictness 
in the application of the rule in criminal cases. 
This distinction, however, is not, as we be- 
lieve, generally recognized, and is without sub- 
stantial foundation.” 

It seems to us, that, if instructions could not 
take away injury of admission in any case 
that might be imagined, it could not in such 
a case as was before the court. It was a case of 
piling horror upon horror and any court ought 
to know the impression this dying declara- 
tion made was impossible to be obliterated. The 
harder the struggle of an honest mind to get 
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rid of it, the more »-yietiiee it ound aeeeaiaee In- 
deed, the only theory of its doing no harm was 
in the proof against defendant being so over- 
whelming it was scarcely a make weight in 
leading to the verdict. But courts cdnnot pro- 
ceed on any such theory as this, especially in 
a criminal case. There is, too, a substantial 
distinction between criminal and eivil cases in 
such things, because of the necessity of con- 
vincing the jury beyond a reasonable doubt. 
The balance in a prisoner’s favor, howsoever 
little it may seem to be worth, must be con- 
sidered. 











LIMITATIONS OF THE TREATY- 
MAKING POWER OF _ THE 
PRESIDENT OF THE UNITED 
STATES WITH THE CONCUR- 
RENCE POWER OF THE SEN- 
ATE—PART II—THE APPLICA- 
TION OF THESE PRINCIPLES 
TO THE CONTROVERSY WITH 
JAPAN AND THE CALIFORNIA 
LAND LAWS.* 


All rights of the citizens of the states of 
the United States which were not granted 
to the federal government and embodied in 
the Constitution of the United States are 
retained in them and may be exercised 
through Acts of the legislature of the sev- 
eral states. There is no grant of authority 
in the Constitution of the United States 
authorizing Congress to enact laws speci- 
fying who may and who may not hold or 
purchase the title, or hold and lease the 
uses of lands owned by citizens of the 
United States. If the people of the United 
States had granted this authority in the 
Constitution, then Congress could pass a 
constitutional law denying any alien the 
right to purchase and own land used for 
agricultural purposes, or lease the use of 
agricultural lands lying within the boundar- 
ies of the several states over which they 
now exercise jurisdiction. 


*Part I of this article appeared in last week’s 
issue, page 172. 





Article I se the t treaty bene een the U nited 
States and the Empire of Japan, wis 
ed April 5th, 1911, reads: 


“The citizens or subjects of each of the 
High Contracting Parties shall have liberty 
to enter, travel and reside in the territories 
of the other, to carry on trade, wholesale 
and retail, to own or lease and occupy 
houses, manufactories, warehouses and 
shops, and employ agents of their own 
choice, to lease land for residential and 
commercial purposes, and generally to do 
anything incident to or necessary for trade 
upon the same terms as native citizens or 
subjects, submitting themselves to the laws 
and regulations there established.” 


Therefore, since such rights have not 
been granted by the Constitution to Con- 
gress, but retained by the people, they have 
the legal right to -enact state laws, which 
prohibit aliens who are ineligible to become 
citizens of the United States, from owning 
lands used for agricultural purposes and 
from leasing the same for a period of more 
than three years. 


These provisions of the California Land 
Tenure Act* complained of are the follow- 
ing: 

An act relating to the rights, powers and 
disabilities of aliens and of certain com- 
panies, associations and corporations with 
respect to property in this state, providing 
for escheats in certain cases, prescribing 
the procedure therein, and repealing all acts 
and parts of acts inconsistent or in conflict 
herewith. : 


The people of the State of California 
do enact as follows: 


Section I. All aliens eligible to citizen- 
ship under the laws of the United States 
may acquire, possess, enjoy, transmit and 
inherit real property, or any interest there- 
in, in this state, in the same manner and to 
the same extent as citizens of the United 
States, except as otherwise qoenten by the 
laws of the state. 

Sec. 2. All aliens other oun those men- 
tioned in Section One of this Act may ac- 
quire, possess, enjoy and transfer real prop- 


(1) Approved May 19, 1913. 
10, 1913. (See Statutes of California, 
chapter 113). 


In effect August 
1913, 
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erty, or any interest therein, in this state, in 
the manner and to the extent and for the 
purposes prescribed by any treaty now ex- 
isting between the government of the 
United States and the nation or country of 
which such alien is a citizen or subject, and 
not otherwise, and may in addition thereto 
lease lands in this state for agricultural pur- 
poses for a term not exceeding three years. 


Sec. 3. Any company, association or cor- 
poration organized under the laws of this 
or any other state or nation, of which a 
majority of the members are aliens other 
than those specified in Section One of this 
Act, or in which a majority of the issued 
capital stock is owned by such aliens, may 
acquire, possess, enjoy and convey real 
property, or any interest therein, in this 
state, in the manner and to the extent and 
for the purposes prescribed by any treaty 
now existing between the government of 
the United States and the nation or country 
of which such members or stockholders are 
citizens or subjects, and not otherwise, and 
may in addition thereto lease lands in this 
state for agricultural purposes for a term 
not exceeding three years. 


The issue raised by the enactment of the 
California Land Tenure Act (1913) cited 
above, has been stated by Hon. Frank B. 
Kellogg, after citing §§ 2 and 3 of the Cal- 
ifornia Act and Article I of the treaty be- 
tween Japan and the United States (1911), 
cited above, in the following language: 


The question raised, which has received 
such wide discussion by publicists and jour- 
nalists, is whether a state may, in violation 
of a treaty between the United States and 


a foreign power, regulate the ownership of | 


real estate within its borders by citizens of 
such foreign country. 


I shall not stop to discuss the question 
of whether the treaty with Japan does give 
to her citizens within the United States the 
right to own real estate. It gives them the 
right to carry on trade, to own houses, man- 
ufactories, warehouses and shops, and to 
lease land for residential and commercial 
purposes. If citizens of Japan have any 
right to own real estate in California, it is 
difficult to see how this law takes away such 
right, because it provides in substance that 
such aliens may acquire, possess, enjoy and 
transfer real estate in the manner and to 
the extent and for the purposes prescribed 
by any treaty. 





But the question has been squarely raised 
by the declaration of the Legislature of 
California, which was intended and under- 
stood by the public generally to mean that 
California claimed such right, notwithstand- 
ing any treaty provisions with the federal 
government.? 

The foregoing is a statement of the prob- 
lem by Hon. Frank B. Kellogg. In his 
address cited above he undertakes to show 
that the power vested in the President and 
with the concurrence power of the Senate 
to make treaties is very broad, and suf- 
ficiently broad to repeal and annul the Land 
Tenure Acts of California, or any similar 
acts that might be passed by other states. 
We undertake in this paper to refute this 
position. 


The Land is the State—In the United 
States where a citien of a state dies without 
heirs and intestate, his personal property 
as well as his realty,® and generally all his 
property rights, escheat to the state.* 

Hence, where a state has passed title of 
land to a purchaser, and likewise when the 
United States has sold land to a citizen of 
a state, and at some point in the line of 
descent of the title, a holder thereof dies 
without heirs and intestate, not only the 
title to the realty, but also that of the per- 
sonal estate of the deceased passes to the 
state. The state, therefore, at all times 
owns a contingent interest in the lands and 
personal property owned by its citizens. On 
the other hand, the federal government has 
no such interest. 


Even where, to evade the law prohibiting 
an alien from holding land, an alien pur- 
chases real estate in the name of a trustee 
on an express trust to permit the alien to 
take and receive rents and profits, the inter- 
est in such trust belong to the state.® 


In the United States property escheats 
directly to the state as the sovereign power 


(2) Address of Hon. Frank B. Kellogg, Re- 
port Am. Bar Assn. 1913, pp. 332-333. 

(3) Johnson v. Spicer, 107 N. Y. 185. 

(4) Johnson vy. Spicer, 107 N. Y. 185. 

(6) Liggett v. Dubois, 5 Paige (N. Y.) 114; 


! Hubbard v. Goodwin, 3 Leigh (Va.) 492. 








190 


CENTRAL LAW JOURNAL 





No. 11 








within whose jurisdiction it is situated,® un- 
less the state has by statute directed other- 


wise.’ In some states the statutes provide 


that the escheat shall be to the county,* or 
town,° where the property is situated. Land 
held by grant from the general government 
in a territory escheats to the United 
States,” unless prior to the escheat the 
territory has been admitted as a state." 

In Canada property escheats to the prov- 
ince in which it is situated, and not to the 
Dominion.” 


It is to be noted here that under the Brit- 
ish Contract of North America, under 
which the government of the Dominion of 
Canada is governed, there are no constitu- 
tional limitations, while in the United States 
our government is administered under dual 
forms of constitutional limitations, those of 
the states and that of the United States. 


Thus, neither by the proper exercise of 
the treaty-making power of the Dominion 
government of Canada, nor by that of the 
United States, is either the. government of 
Canada or of the United States vested with 
any authority by treaty to control or limit 
the control of the title or leases of lands of 
citizens of the states, but, on the contrary, 
the absolute control of the same is vested 
in the legislative authority of the citizens 
of the states, 


Not only is there no authority vested by 
the Constitution in Congress to enact laws 
undertaking to control the title to lands or 
leases thereof, or even of that of personal 
property, but also the Law of Escheat of 
real and personal property shows con- 
clusively, in its development in the United 
States and the states thereof, that Congress 
has no authority to pass laws undertaking 


(6) State v. Ruder, 5 Neb. 203; Hamilton v. 
Brown, 161 U. 8S. 256. 

(7) Haigh v. Haigh, 9 R. I. 26. 

(8) Meadowirth v. Minnehago Co., 191 III. 
694; Pacific Bank v. Hannah, 90 Fed. R. 72. 

(9) Haigh v. Haigh, 9 R. I. 26. 

(10) Church of Jesus Christ v. U. S., 136 U. 
— & 

(11) 

(12) 
767. 


Ethridge v. Doe, 18 Ala. 566. 
Attorney General v. Mercer, 8 App. Cas. 





to control the title of personal and real 
property within the jurisdiction of the 
states, and has never undertaken to exer- 
cise such authority, outside of levying taxes 
for national purposes. 


Social and Economic Phases of the Prob- 
lem.—The basis for the public sentiment 
which is expressed by, the vote of the Gen- 
eral Assembly in 1913, in passing the land 
tenure acts prohibiting aliens incapable of 
becoming citizens of the United States from 
purchasing and leasing lands in the state 
of California for a period exceeding three 
years, by the extraordinary majority of 10? 
for to 5 against, may perhaps be fairly 
stated in the language of Mr. McFarland, 
correspondent of Collier’s, on June 7, 1913, 
commissioned to investigate the matter on 
the ground, who says: 


“It was for the small fruit farmer of 
California fighting for his home and for 
his American community life against 
submergence by an Asiatic social and in- 
dustrial order which forced the anti-alien 
land bill through the California Legislature. 
Some of the most beautiful rural districts 
in the state were in jeopardy. 


“Instead, the blame must be laid upon 
these protesting farmers who refused to 
stand idly by and see themselves forced 
out of the homes they had built; off the 
ranches they had tilled, out of the com- 
munities in which their children were being 
reared. 


“In other words, the coming of Japanese 
into possession or control of the farms of 
a given community occasions a reduction 
of white labor employed by approximately 
90 per cent—which practically means ob- 
literation. 


“The second blighting effect is through 
social pleasure. There is little use to argue 
or speculate over whether the two races’ 
should dwell together in brotherly affection. 
The fact is that they will not. 


“The Japanese—without meaning any 
disrespect to the little brown man—does 
not commend himself to the average Amer- 
ican farmer family as a desirable neighbor. 
He is not overly clean. He is accused of 
being immoral. It is claimed the Japanese 
have no marriage ties as we know the insti- 
tution. Women, if scarce, may be held 
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pretty much in common. The white farm- 
er’s wife does not run in and sit down to 
gossip with the Japanese farmer’s wife, and 
she does not want the Japanese. farmer’s 
wife running in to gossip with her. Their 
children cannot play together. Jenny 
Brown cannot go for a buggy ride with 
Harry Hiralda. The whole idea of social 
intercourse between the races is absolutely 
unthinkable. It is not that the white agri- 
culturist cannot compete with the Japanese 
agriculturist. It is that he will not live 
beside him.” 


The Supreme Court of the United States 
in Helm v. McCall,* has held that the 
equality of rights and privileges with citi- 
zens of the United States, with respect to 
security for persons and property, which 
citizens of Italy are assured by the Italian 
Treaty, of February 26, 1871,%° is not in- 
fringed by the provisions of N. Y. Consoli- 
dated Laws,’* that only citizens of the 
United States may be employed in the con- 
struction of public works by or for the state 
or a municipality, and‘ that in such employ- 
ment citizens of New York State must be 
given preference."* 


“Are plaintiffs in error any better off 
under the treaty provision which they in- 
voke in their bill? The treaty with Italy 
is the one especially. applicable, for the 
aliens employed are subjects of the King of 
Italy.. By that treaty (1871) it is provided: 


“The citizens of each of the high con- 
tracting parties shall have liberty to travel 
in the states and territories of the other, to 
carry on trade, wholesale and retail, to 
hire and occupy houses and warehouses, to 
employ agents of their choice, and gener- 
ally to do anything incident to, or necessary 
for trade, upon the same terms as the native 
of the country, submitting themselves to 
the laws there established. The citizens of 
each of the high contracting parties shall 
receive, in the states and territories of the 
other, the most constant protection and 
security for their persons and property, and 
shall enjoy in this respect the same rights 
and privileges as are, or shall be, granted 
to the natives, on their submitting them- 


(14) 239 U. S. 175 (Nov. 1915). 

(15) 17 Stat. at L. 845. 

(16) Chap. 31, Sec 14. 

(17) For other cases see Treatise, I. in Digest 
Sup. Ct. 1908. 





selves to the condition imposed upon the 
natives.’1® 


“There were slight modifications of these 
provisions in the treaty of 1913, as follows: 
That ‘the citizens of each of the high con- 
tracting parties shall receive, in the states 
and territories of the other, the most con- 
stant security and protection for their 
persons and property and for their 
rights * * * 71° 

“Continuing the provision of 1871, the 
Court of Appeals decided that it does ‘not 
limit the power of the state, as a proprietor, 
to control the construction of its own 
works and the distribution of its own 
moneys.’ The conclusion (194) is inevit- 
able, we think, from the principles we have 
announced. We need not follow counsel in 
dissertation upon the treaty-making power 
or the obligations. of treaties when made. 
The present case is concerned with con- 
struction, not power, and we have prece- 
dents to guide construction. The treaty 
with Italy was considered in Patsone v. 
Pennsylvania, 232 U. S. 138, 145, 58 L. ed. 
539, 544, 34 Sup. Ct. Rep. 281, and a con- 
vention with Switzerland (as in the pres- 
ent case), which was supposed to become a 
part of it. It was held that the law of 
Pennsylvania, making it unlawful for un- 
naturalized foreign-born residents to kill 
game, and to that end making the posses- 
sion of shotguns and rifles unlawful, did 
not violate the treaty. Adopting the 
declaration of the court below, it was said 
‘that the equality of rights that the treaty 
assures is equality only in respect of pro- 
tection and security for persons and prop- 
erty.’ And the ruling was given point by a 
citation of the power of the state over its 
wild game, which might be preserved for 
its own citizens. In other words, the ruling 
was given point by the special power of 
the state over the subject-matter,—a power 
which exists in the case at bar, as we have 
seen. 

“From these premises we conclude that 
the labor law of New York and its threat- 
ened enforcement do not violate the Four- 
teenth Amendment or the rights of plain- 
tiffs in error thereunder, nor under the pro- 
visions of the treaty with Italy.” 


The case of Crane v. The People of the 
State of New York® was argued and sub- 


(18) 17 Stat. at L. 846. 

(19) 38 Stat. at L. 1670. 

(20) Crane v. The People of the State of New 
York, 239 U. S. 195 (Nov. 29, 19165). 
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mitted with the case of Heim v. McCall, 
cited above. It involved the same criminal 
feature of § 14 of the labor law of the 
state, which was the subject of the opinion 
in the Heim case. The public work was 
the construction of catch or sewer basins. 
The defense was the unconstitutionality of 
the law, and that it was in violation of the 
treaties of the United States with foreign 
countries. One of the workmen employed 
by the defendant was a subject of the King 
of Italy. — 


The provisions of the treaty with Italy 
set out in the Heim case and similar provi- 
sions of other treaties, and the treaty be- 
tween the United States and Italy, signed 
February 25, 1913," were received in evi- 
dence. The court sustained the New York 
statute for the same reasons as given in 
the Heim case. 


The Heim and Crane cases just discussed 
establish the rule that the state of New 
York, or any other state, has the sovereign 
right to prohibit aliens from being em- 
ployed on public works, on the principle 
that the citizens of the states contribute the 
funds through taxes levied on real and per- 
sonal property, and therefore retain the 
right to prohibit aliens from the benefits 
arising by being employed on public works 
of the state, and limit the preference in such 
employment to the citizens of that state. 
Much more, therefore, have the citizens 
who own the lands of the state, thus taxed 
for public purposes, the sovereign right to 
deny aliens the right to purchase or lease 
lands from citizens of the state, limiting 
not only the benefit of purchasing and leas- 
ing the lands of the states to citizens of the 
United States, but also the social, moral and 
economic benefits of the community life of 
the state to its citizens and those of other 
states. 


An additional fundamental principle has 
been affirmed by the Supreme Court of the 
United States, in defining the limitations 


(21) 288 Stat. at L. 1669. 





and scope of the treaty-making power of 
the President and Senate in sustaining a 
statute of Pennsylvania prohibiting aliens 
from killing wild game. In the case of 
Patsone v. Commonwealth of Pennsyl- 
vania,”? the court held: 


“A resident unnaturalized Italian not 
trading in firearms cannot claim that his 
right under the treaty with Italy of Febru- 
ary 26, 1871 (17 Stat., at L. 845), art. 2, 
to carry on trade and to do anything inci- 
dent to it upon the same terms as the 
natives of this country, is infringed by Pa. 
Laws 1909, No. 261, p. 466, prohibiting the 
killing of any wild bird or animal by any 
such foreign-born person except in defense 
of person or property, and ‘to that end’ 
making it unlawful for any such person to 
own or be possessed of a shotgun or rifle. 


“The equality of rights and privileges 
with natives of the United States‘ with re- 
spect to security for persons or property 
which citizens of Italy are assured by the 
Italian Treaty of February 26, 1871, art. 3, 
is not infringed by the provisions of Pa. 
Laws 1909, No. 261, p. 466, prohibiting the 
killing of any wild bird or animal by any 
such foreign-born person except in defense 
of person or property, and ‘to that end’ 
making it unlawful for any such person to 
own or be possessed of a shotgun or rifle.” 


Keeping in mind the statement of condi- 
tions under which the California Land 
Tenure Acts were passed, we direct in par- 
ticular attention: to what the court said at 
p. 144: “Obviously the question, so stated, 
is one of local experience, on which this 
court ought to be very slow to declare that 
the state legislature was wrong in its 
facts ;"** and again at pp. 145-146: 


“The prohibition of a particular kind of 
destruction and of acquiring property in 
instruments intended for that purpose, es- 
tablishes no inequality in either respect. It 
is to be remembered that the subject of this 
whole discussion is wild game. which the 
state may preserve for (146) its own citi- 
zens if it pleases. Goer v. Connecticut, 161 
U. S. 519, 529, 40 L. ed. 793, 797, 16 Sup. 
Ct. Rep. 600. We see nothing in the treaty 


(22) 282 U. S. 188 (Jan. 1914). 
(23) Adams v. Milwaukee, 228 U. S. 572. 
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that purports or attempts to cut off the 
exercise of their powers over the matter 
by the states to the full extent. Com- 
pagnie Francaise de Navigation & Vapeur 
v. State Bd. of Health, 186 U. S./380, 394, 
385, 46 L. ed. 1209, 1216, 1217, 22 Sup. 
Ct. Rep. 811.” 


We have seen in the law of “Escheat” 
that the state at all times retains an interest 
in the property, personal and real, of the 
state. 


In the case of wild game it only becomes 
the property of the citizens of the state 
when reduced to the possession of the indi- 
vidual who killed or purchased it. Here 
the Supreme Court holds that the citizens 
of a state prohibit aliens from killing wild 
game and limit that benefit to citizens of 
the state. 


For a greater reason, therefore, have the 
citizens of the state, who together own the 
entire property of the state, by the legis- 
lative authority of the state, the right to 
prohibit aliens from acquiring the title of, 
and leases for more than three-years, of 
land situated within the state, especially 
so as to preserve the social, moral and eco- 
nomical conditions compatible with the civ- 
ilization being developed with the state and 
our country. 


Chief Justice Waite, in Munn v. Illi- 
nois,** in, defining “a body politic,” quotes 
from the Preamble of the Constitution of 
Massachusetts, “A body politic is a social 
compact by which the whole people cove- 
nants with each citizen, and each citizen 
with the whole people, that all shall be 
governed by certain laws for the common 
good.” Applying this principle to the fore- 
going set of facts, it follows that: Just 
as every citizen has a right to determine 
what neighbor’s children shall exercise the 
privilege of associating with his own chil- 
dren within his yard, so have all the citi- 
zens of the state, through their legislative 


(24) 94 U. S, 113 (1877). 





body, the right to regulate and control 
moral, social and economic principles which 
locally threaten the destruction of their 
own social and moral fabric of their com- 
munity life. 


To hold that’ the treaty-making power is 
vested with the authority to repeal the Cali- 
fornia Land Tenue Acts is to deny the 
sovereign authority of the state the right, 
as defined above, to regulate matters of 
strictly local, social, moral and economic 
concern. 


Should our Supreme Court sustain such 
a treaty, it would make precisely the same 
blunders it made in the Dred Scott deci- 
sion,”> when it held that though Sanford 
took Scott and his wife from Missouri, a 
slave state, into Illinois, a free state, where 
Scott resided and reared his children for 
several years, that Scott was still a slave, a 
chattel. This decision repudiated the pre- 
sumption of law that there were legally 
free and slave states, according to the will 
of the majority of the citizens of the states. 


From what precedes, it follows that, as 
merely a matter of logic, there is no author- 
ity vested in the treaty-making power to 
limit or repeal the right of the states to pro- 
hibit aliens from owning lands or leasing 
same, for agricultural purposes, for more 
than three years; for in the first place the 
treaty-power of the President with the con- 
currence power of the Senate, are powers 
co-ordinate with the legislative power of 
Congress, and treaties are no greater legal 
obligation than acts of Congréss. Acts of 
Congress and treaties made in pursuance of 
the Constitution under the authority of the 
United States are both the law of the land, 
but no paramount authority is given to one 
over the other, the scope of the one being 
no greater than that of the other. 


Congress has no authority over the ad- 
ministration of estates within the jurisdic- 


(25) Dred Scott v. Sanford, 60 U. S. 398. 
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tion of the same to the exclusion of state 
authorities; no authority over the control 
of the title of real and personal property of 
the citizens of the state or the public funds 
raised therefrom by taxation (beyond rais- 
ing of funds by taxation for national uses) ; 
nor has Congress any authority over the 
control and regulation of the social, moral 
and economical conditions of citizens, locally 
peculiar to individual states and parts there- 
of. 


Therefore, since the scope of the treaty- 
making power extends no farther than the 
authority of acts of Congress, there is no 
authority vested in the  treaty-making 
power to repeal acts of state legislatures, 
denying aliens the right to purchase and 
lease lands from citizens of the state. 


The scope of authority, with which the 
diplomatic representatives of foreign coun- 
tries are clothed, is as a rule vastly broader 
than that with which the diplomatic repre- 


sentatives and the President of the United 


States is vested. This is due to the limita- 
tions to the exercise of the treaty-power 
fixed by the limitations in the Constitution 
of the United States. Therefore, the diplo- 
matic representatives and the President of 
the United States, in contemplating nego- 
tiations, are in duty bound to acquaint 
diplomatic representatives of foreign coun- 
tries with these limitations when negotia- 
tions begin. 


In case the diplomatic representatives of 
the United States have executed a treaty 
which contains provisions in contravention 
of the Constitution of the United States, 
they are not binding upon the people of the 
United States. The issue then raised is 
one between the political departments of 
the countries interested, to be adjusted 
peacefully or by war.*® 


JAmes Harrincton Boyp. 
Toledo, Ohio. 


(26) Gray v. Clinton Bridge, 7 Am. Law Reg. 


(N. 8.) 151; Hammond I, 22 Sec. 54. 





BILLS AND NOTES—NEGOTIABILITY. 





R. S. HOWARD CO. v. INTERNATIONAL 
BANK OF ST. LOUIS. 





St. Louis Court of Appeals. 
8, 1918. 


Missouri. Jan. 





200 S. W. 91. 





Notation on back of check, “To be used in 
part renewal of note,” did not destroy its nego- 
tiability, but was a statement of the transac- 
tion which gave rise to the instrument within 
Rev. St. 1909, § 9974, providing that such a 
statement does not render a promise to pay con- 
ditional. 


ALLEN, J. This is an action to recover, as 
for money had and received, the proceeds of a 
check for $1,398.60, executed by the plaintiff to 
the order of “Bollman Bros.,” and which came 
into the hands of the defendant bank under cir- 
cumstances to be stated below. The trial, be- 
fore the court without a jury, a jury having 
been waived, resulted in a judgment for defend- 
ant, from which plaintiff prosecutes the appeal 
before us. 


The evidence discloses that on February 21, 
1913, the Bollman Bros. Piano Company (here- 
inafter referred to as the Bollman Company), a 
corporation engaged in business in the city 
of St. Louis, executed to the plaintiff corpora- 
tion, a wholesale dealer in New York City, a 
note for the sum of $1,656, due June 21, 1913. It 
appears that these two companies had had busi- 
ness relations for many years prior to the time 
of the transactions here involved. This note 
was discounted by plaintiff at a bank in the 
city of New York, and in due course it was 
forwarded to a trust company in the city of 
St. Louis, where, on and prior to June 16, 1913, 
it was held for collection. On June 14, 1913, 
plaintiff mailed to the Bollman Company its 
check for $1,398.60, being the check in contro- 
versy, upon the agreement or understanding be- 
tween the two companies that the Bollman 
Company would take up the note held at the 
trust company, utilizing therefore the proceeds 
of the check and further finds of its own, and 
execute another note to plaintiff for $1,400. 
This check was in the following form: 


“No. 11989. New York City, June 14, 1913 
“The New York County National Bank: Pay 
to the order of Bollman Bros., to be used in 
part renewal of note due 6/21, thirteen hundred 
ninety-eight 60/100 dollars. 
“R. S. Howard Company, 


“$1,398.60. R. S. Howard, Pres’t. & Treas.” 
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The Bollman Company was then a depositor 
in defendant bank; and, upon receiving this 
check, that company, on June 16, 1913, in- 
dorsed the same and deposited it to the com- 
pany’s acount with the bank, the check being 
a part of a deposit of $2,163.95 made by the 
Bollman Company on that day, consisting of 
$100 in cash, 29 small checks, and the check 
in controversy. The evidence shows that de- 
fendant credited the Bollman Company with the 
total amount of this deposit, against which that 
company was allowed to draw checks; and that 
thereafter the check in controversy was duly 
collected by defendant through the usual bank- 
ing channels. On the day of that deposit checks 
of the Bollman Company were paid by defend- 


ant, amounting to $156.05, leaving a balance of, 


$4,758.29 in that company’s account at the close 
of the business day. On the next day, June 
17th, the Bollman Company deposited $436.50, 
and defendant paid the company’s checks, ag- 
gregating $2,552, leaving a balance of $2,642.79 
in the account. On June 18th, the Bollman 
Company deposited $1,968.40, and defendant 
paid its checks aggregating $1,345.81, leaving a 
balance of $3,265.38 in the account. On June 
19th the Bollman Company deposited $1,500.79, 
and defendant paid its checks aggregating $510, 
leaving a balance of $4,256.17. On June 20th no 
deposit was made by thé Bollman Company. 
On that day defendant charged the account 
with certain checks drawn by the Bollman 
Company and paid by defendant, and also with 
the amount of two notes of $1,500 each, being 
motes which defendant had previously dis- 


_ counted for the Bollman Company, and which 


had been forwarded to Chicago, Ill., but which 
had been dishonored and returned to defend- 
ant. On that evening the balance in this ac- 
count was $126.33. Shortly thereafter the ac- 
count was transferred to another bank. The 
Bollman Company did not'carry out its agree- 
ment or understanding with plaintiff in re- 
gard to effectuating a renewal of the note of 
$1,656, due June 21, 1913, and plaintiff was re- 
quired to take it up from the bank at which 
plaintiff had discounted it. Soon thereafter the 
Bollman Company became a bankrupt. 


There is testimony for plaintiff to the ef- 
fect that, subsequent to the transactions to 
which we have referred above, the president 
of the defendant bank, in conversation with 
plaintiff’s counsel, admitted that defendant 
collected the check in controversy and applied 
the proceeds thereof to the payment of a 
debt due defendant from the Bollman Com- 
pany. Further testimony of the witness, 
however, shows that in this conversation plain- 
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tiff’s counsel was told that the check came into 
defendant’s hands by being deposited in the 
Bollman Company’s account. 


The court, having refused certain declara-" 


tions of law offered by plaintiff, gave six dec- 
larations offered by defendant. The first of 
these is a peremptory declaration that under 
the law and the evidence plaintiff cannot re- 
cover. We may say that other declarations of 
law given indicate that the court proceeded up- 
on the theory that the notation upon the check, 
viz. “To be used in part renewal of note due 
6/21,” did not destroy the negotiability of the 
intrument, “or put any duty upon defendant 
to inquire concerning the same,” and that de- 
fendant became a bona fide holder of the check 
for value. 


The sixth declaration of law is as follows: 

“The court declares the law to be that if 
plaintiff proved up a claim against the bank- 
rupt estate of Bollman Brothers Piano Com- 
pany, covering the amount here claimed, then 
plaintiff cannot recover.” 


We think it obvious that the sixth declara-° 


tion of law, supra, was unwarranted under 
the facts of the case, as learned counsel for 
plaintiff here, contends. It appears that plain- 
tiff did file a claim against the estate of the 
Bollman Company in bankruptcy based upon 
the original note, which, as said, was not taken 
up by that company as contemplated; but it 
does not appear that plaintiff ever filed a claim 
against the bankrupt estate covering the item 
evidenced by this check. Obviously the argu- 
‘ment advanced and the authorities cited by 
learned counsel for respondent in this connec- 
tion are here without application. Since the 
original note was never paid, and plaintiff was 
required to account therefor to its bank in 
New York, where the paper had been discount- 
ed, it was, of course, the basis of a valid claim 
against the estate of the bankrupt, wholly in- 
dependent of any claim which plaintiff had, or 
may now have, against any one, as for a re- 
covery of the proceeds of the check in contro- 
versy. By the immediate transaction here in- 
volved, plaintiff simply advanced a further sum 


of $1,398.60, for which, so far as the record dis-- 


closes, plaintiff has received nothing. 


It remains to be seen, however, whether the 
evidence warrants a recovery by plaintiff of 
the proceeds of this check from this defendant. 
This is the real question before us. If plain- 


tiff made a prima facie case, then the trial court ° 


not only fell into error in giving this sixth 
declaration of law, but erred in giving the 
peremptory instruction or declaration. Good- 
year Tire & Rubber Co. v. Ward et al., 197 
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Mo. App. 286, loc. cit. 292, and cases there cited, 
195 S. W. 75. On the other hand, if the evi- 
dence is not such as to warrant a recovery here- 
in by plaintiff upon any theory, than the judg- 
ment below must be affirmed. 


The theory of plaintiff's learned counsel, in 
substance, is that by the notation upon the 
check, supra, the payee therein named, the 
Bollman Company, was invested with a limit- 
ed agency or authority to use the proceeds 
thereof only for the specific purpose of effec- 
tuating a renewal of the note mentioned; that 
this notation “was notice to the defendant bank 
that said check was to be used for a special 
purpose, and of the agency and authority of 
Bollman Bros. Piano Company,” or at least 
sufficed to put defendant upon inquiry as to 
the true facts; and that under the circum- 
stances shown in evidence, defendant must be 
held to have wrongfully appropriated the pro- 
ceeds of the check to its own use, whereby it 
became liable to plaintiff therefor as for money 
had and received. 


It would unduly extend and incumber the 
opinion to discuss the various authorities cited 
and relied upon by plaintiff. We do not regard 
them as controlling or persuasive, in view of 
the particular facts disclosed. 


We are of the opinion that the notation upon 
this check did not destroy its negotiability. 
It was a statement of the transaction which 
gave rise to the instrument (Rev. Stat. 1909, 
§ 9974), in that it had reference to the agree- 
ment or understanding between the maker and 
the payee regarding the renewal of the original 
note. ‘While it constituted a direction as to 
the manner in which the proceeds were to be 
applied, we think that the observance of such 
directions, which related to an act to be done 
in futuro, was a matter intrusted wholly to 
the payee, by plaintiff, and which charged de- 
fendant with no duty under the circumstances 
surrounding its acquisition of the instrument. 
In this connection see Jennings v. Todd, 118 
Mo. 296, 24 S. W. 148, 40 Am. St. Rep. 373; 
Stillwell v. Craig, 58 Mo. 24; Siegel v. Bank, 
131 Ill. 569, 23 N. E. 417, 7 L. R. A. 587, 19 
Am. St. Rep. 51; Duckett et al v. Bank, 86 Md. 
400, 38 Atl. 988, 39 L. R. A. 84, 63 Am. St. 
Rep. 513. 


The check on its face was payable to “Boll- 
man Bros.”; and, with that company’s indorse- 
ment thereon, it was accepted by defendant in 
the usual course of its banking business as a 
cash deposit. -The taking of the check, so in- 
dorsed, by the defendant bank for deposit, the 
payee being given credit for the amount thereof, 





upon which the payee was entitled to immedi- 
ately draw, operated to vest title to the check 
in defendant and constituted defendant a pur- 
chaser for value. See Ayres v. Bank, 79 Mo. 
421, 49 Am. Rep. 235; Bank v. Refrigerating Co., 
236 Mo. 407, 139 S. W. 545; Kavanaugh v. Bank, 
59 Mo. App. 540. And, as we view the effect 
of the notation upon the check, defendant be- 
came a bona fide holder, or a holder in due 
course, of the instrument. It is argued that 
defendant paid nothing for the check, but this 
view is not tenable under the facts shown by 
the undisputed evidence. 


It follows that the judgment should be af- 
firmed; and it is so ordered. 


REYNOLDS, P. J., and BECKER, J., concur. 


Note.—Reference to Another Agreement as 
Affecting Negotiability of Note or Check.—The 
instant case rules in favor of negotiability of the 
check in question upon the ground that the no- 
tation in question merely spoke of an independent 
promise by payee to do an act im futuro, and not 
as intending in any way to qualify the terms of 
the check itself. The use of such a check, at 


- most, then would estop the payee from setting up 


want of consideration of the renewal note re- 
ferred to by the check. 


In Klotz Throwing Co. v. Manfrs. Com’l Co., 
179 Fed. 813, 103 C. C. A. 305, 30 L. R. A. (N. S.) 
40, Noyes, Cir. J., discussing the negotiability 
vel non of a note which stated upon its face 
that it was “subject to terms of contract between 
maker and payee of October 25th, 1905, holding 
that it was non-negotiable, said that where a 
provision “constitutes merely a reference to an 
agreement or a statement of the consideration, 
it does not impair the negotibality” of a note. 
And “so if it merely constitutes notice of the 
existence of the contract and not of the breach 
thereof, it would not affect negotiability.” Then 
speaking of the note before the court, it was said: 
“But the evident purpose of the parties to this 
note was to go further and make it subject to 
and impress upon it the defenses to which the 
maker would be entitled under the contract.” The 
opinion cites a number of cases in which the 
word “subject” to another contract is used. 


In Markley v. Covey, 108 Mich. 184, 66 N. W. 
493, 36 L. R. A. 117, 62 Am. St. Rep. 698, a pro- 
vision in a note that it was “given in accordance 
with the terms of a certain contract under the 
same date between the same parties,” did not 
impair negotiability, because the unconditional lia- 
bility was not negatived by such a reference. 


In Taylor v. Curry, 106 Mass. 36, 12 Am. Rep. 
661, it was held that statement that the note was 
given “on policy No. 33,386,” did not affect 
negotiability because the reference “may be for 
mere convenience, or for any other reason, but 
it cannot be interpreted as a modification of the 
promise.” See also Union Ins. Co. v. Greenleaf, 
64 Me. 123. Where a note merely recites the origin 
of the transaction in which it was given, nego- 
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tiability is not affected, the effect of the trans- 
action not being set out. P. & B. Windmill Co. v. 
Honeywell, 7 Kan. App. 645, 53 Pac. 488. 


In First Nat. Bank v. Michael, 96 N. C. 53, 1 
S. E. 855, the note stated it was given for 
balance of purchase money for land “sold this 
day by * * * to me and for which I hold bond 
for title.” It was said: . “This reference does 
not imply a condition or limitation, affecting the 
promise to pay the sum of money specified; it 
simply recites the particular consideration and is 
intended to mark the bond as of a particular 
transaction between the original parties to it, 
for their convenience.” See also Bank of Sher- 
man v. Apperson, 4 Fed. 25. 


These cases seem in full accord with those cited 
by the opinion in support of its ruling, and we 
think it cannot be doubted, that the ruling was 
in strict agreement with an almost overwhelming 
line of authority. c 








ITEMS OF PROFESSIONAL 
INTEREST. 





BARON READING ON TECHNICALITIES OF 
THE LAW. 





One of our subscribers has requested us to 
reprint the following quotation from the ad- 
dress of Baron Reading before the Association 
of the Bar of New. York City, October 14, 1915. 
Baron Reading, who is now the English Am- 
bassador to the United States, was then Lord 
Chief Justice of England. That part of his 
statement which was read with much interest 
by Americans, was as follows: 


“Speaking for myself, I am strongly im- 
pressed day by day with the undesirability of 
the constant reporting of decisions which lay 
down no new principle, but only report the ap- 
Plication of old principles to new facts. I think 
that I recognize a feeling of satisfaction which 
the members of the Bar would have in getting 
rid of their thousands of volumes of decisions 
so that they might base themselves on the solid 
principles of the law. 


“This system of citing corroborating cases 
has been changed with us. We now strive to 
get at the merits; to allow no technicalities to 
prevent the court from perceiving the true 
facts and arriving at a just decision, notwith- 
standing all the learned counsel who appear be- 
fore the Judge. 
principle that should animate the courts of 
justice.” 


We believe that is the true. 





HUMOR OF THE LAW. 





A lawyer has been defined as “the learned 
man who saves your property from your enemy 
and keeps it for his trouble,” and we are all 
familiar with that conundrum “Why is a law- 
yer like a restless sleeper?” The answer to 
which is “He lies first on one side and then 
on the other.” 





A group of visitors was going through 
the county jail and a burly negro trusty was 
called to open doors for the visitors. 

“How do you like it in here?” one of the 
women asked. 

“Like it, Ma’am?. If evuh Ah get out o’ heah 
Ah’ll go so fer it’ll take $9 to sen’ me a postal 
card.” 





The burglar’s wife was in the witness box, 
and the prosecuting counsel was conducting a 
vigorous cross-examination. 

“Madame, are you the wife of this man?” 

“Yes.” 

“How did you come to contract a matrimonial 
alliance with such a man?” 

“Well,” said the witness sarcastically, “I was 
getting old and had to choose between a law- 
yer and a burglar.” 


The cross-examination ended there. 





In an affidavit filed with the Supreme Court 
of Michigan a short time ago, excusing delay 
in perfecting an appeal, the affiant, whose 
name we omit, makes oath and says that he 
was delayed from time to time, “by a chapter 
of accidents,” among which he names the fol- 
lowing: “Applications of registrants for as- 
sistance with Questionnaires; suffering two 
falls on icy streets causing injuries that be- 
came painful and serious, impeding the work 
for days; then blizzards and coal-famine with 
wife and daughter in precarious health, com- 
pelling constant negotiations for driblets of 
coal to make steam heat for a large house, 
which failed utterly, reducing him to green 
wood for fuel, which proved inadequate, re- 
sulting in serious sickness of his wife, keeping 
her in bed for weeks and him at home, though 
with daily hope of resuming work on said 
papers, frustrated until now—in fact, priva- 
tions became so imminent as to create an un- 
nerving anxiety;” all of which is good evidence 
that affiant’s excuse should be allowed. 
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1. Attorney and Client—Suspension.—A mem- 
ber of a firm of attorneys who received a claim 
for collection, and who, in the absence of his 
partner, collected it and deposited it to his 
own credit and checked it out for his personal 
use, would be suspended for six months.—State 
v. Breslin, Okla., 169 Pac. 897. 


2. Compensation.—Where attorneys agreed 


on a sum certain in a divorce action, and prior 
to trial returned what had been paid and 
agreed to take a sum contingent on the amount 
obtained in a property settlement, such agree- 
ment was not alteration of the old contract, 
but was entered into after a mutual abandon- 
ment of the old.—McFarland v. Hiltsley, S. D., 
166 N. W, 141. 





3. Bankruptey—Attorney’s Lien.—Where cor- 
porate receiver under order of state court is- 
sued certificates, such certificates were not, cor- 
poration having been adjudicated involuntary 
bankrupt, liens preventing allowance out of 
proceeds of corporate property of reasonable 
fee to bankrupt’s attorney authorized by 
Bankr. Act.—Smith v. Shenandoah Valley Nat. 





Bank of Winchester, Va, U. S. C. C. A., 246 
Fed. 379. 
4, Conditional Sale.—Adjudication by ref- 


eree that seller under conditional sale contract 
reserving title waived right to reclaim property 
in possession of bankrupt by accepting guar- 
antee of payment from petitioner held not ad- 





judication conclusive against petitioner’s claim 
of reclamation on ground of subrogation.—In 
re Aboudara, U. 8S. D. C., 246 Fed. 469. 


5.——Conditional Sale.—Although conditional 
Sale contract provided that sale by buyer would 
vest title, until such sale was made buyer had 
legal title subject to seller’s mortgage in view 
of Rev. St. 1911, art. 5654, and such title and 
none other passed to trustee in bankruptcy 
under Bankruptcy Act July 1, 1898, §70, subd. 
“a.”"—Park v. South Bend Chilled Plow Co., Tex., 
199 S. W. 843. 


6. Contract.—Lien on amounts due state 
employe, given by St. 1915, §3716a, providing 
for filing judgments against state employes, 
and for payment thereof in lieu of garnishment, 
is rendered void by express terms of Bankr. Act, 
§$ 67f, if the employe is adjudged bankrupt, but 
the judgment is not affected so that the lien ex- 
ists upon all sums falling due after adjudication 





in bankruptcy.—Jefferson Transfer Co. v. Hull, 
Wis., 166 N. W. 1. 
7.—Lien of Materialman.—Under Ky. St. §$ 


2487, 2488, assignee of accounts of bankrupt, 
who obtained his assignment after materia!s and 
supplies had been furnished, cannot defeat lien 
for supplies and materials on ground that until 
bankruptcy it was inchoate, for it was express- 
ly declared superior to lien of mortgages or 
other incumbrances thereafter created.—Fels. v. 
Geo. Lueders & Co., U. S. C. C. A., 246 Fed. 436. 


8.—Rescission.—A seller held, under Bank- 
ruptcy Act July 1, 1898, §47a (2), as amended 
by Act June .25, 1910, § 8, and in view of Code 
Ala. 1907, $§ 3386, 3394, entitled, as against the 
trustee of an Alabama bankrupt, to rescind a 
sale on account of fraud and reclaim the prop- 





erty.—Jones v. H. M. Hobbie Grocery Co., U. 
S. Cc. C. A., 246 Fed. 431. 
9. Summary Order.—Where trustee under 


deed of trust executed by bankrupt, which had 
been previously declared invalid, having been 
directed to deliver to bankrupt trustee property 
in his charge as trustee, with other creditors, 
applied for leave to reopen order for payment on 
theory that decree declaring trust deed was in- 
valid, etc., summary disposition of application 
was proper.—In re Dashiell, U. S. C. C. A., 246 
Fed. 366. 


°10. Banks and Banking—Insolvency.—The 
term “insolvent,” as used in Laws 1909, c. 222, 
art. 2, § 45, making it a felony for a bank of- 
ficer to accept deposits when the bank is insolv- 
ent, means actual insolvency, and not such con- 
structive insolvency, as is mentioned in the 
second and third clauses in section 46.—State 
v. Syverson, S. D., 166 N. W. 157. 

11. Bills and Notes—Burden of Proof.—In an 
action on a negotiable note, where defendant 
pleads and proves that note was procured by 
fraud, under Rev. Code, § 3516, plaintiff had the 
burden of affirmatively showing that it was a 
holder in due course.—First Nat. Bank of Shen- 
andoah, Iowa, v. Hall, Idaho, 169 Pac. 936. 

12.—Consideration.—Under Gen. Laws 1909, 
ec. 200, § 22, in action on note, defendant maker 
could show lack of consideration in that he 
gave it solely for plaintiff's accommodation, and 
that it was not intended property in the note 
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was to be transferred by delivery to plaintiff.— 
Lee v. Benjamin, R. I., 102 Atl. 713. 


13. Innocent Purchaser.—Where plaintiff, 
in acquiring note, did not part with anything of 
value or changa his position, he was not an in- 
nocent purchaser, and the note was subject to 
all defenses available against the original hold- 
er.—Wilson v. Weaver, Ala., 77 So. 238. 


14. Note of Defect.—Where plaintiff bank 
had actual notice before it acquired notes that 
sale of stock for which they were given had 
not brought to corporation any assets as basis 
for such stock, held it was put upon inquiry as 
to whether there had been total failure of con- 
sideration.—Commonwealth Bank & Trust Co. 
of San Antonio y. Limburger, Tex., 129 S. W. 
816. 


15. Caneellation of Instruments—Negligence. 
—In cancellation of contract, plaintiff's negli- 
gence does not prevent relief, but merely pre- 
sents a reason for denying it in the exercise of 
discretion.—Woldenberg v. Riphan, Wis., 166 N. 
W. 21. 


16. Carriers of Goods—Transportation Charg- 
es.—The consignor of freight is liable for trans- 
portation charges, unless there is an express 
agreement between the consignor and carrier 
exempting the consignor, though the carrier 
may also look to the consignee.—Great Northern 
Ry. Co. v. Hocking Valley Fire Clay Co., Wis., 
166 N. W. 41. 


17. Carriers of Passengers — Contributory 
Negligence.—For a passenger on fast-moving 
train operated outside of municipality to stand 
on platform, particularly after warning not to 
do so, is “contributory negligence” defeating 
recovery for injuries resulting therefrom, al- 
though there is negligence of carrier’s em- 
ployes.—Louviere v. Southwestern Traction & 
Power Co., La., 77 So, 293. 

18. Liability for Injury.—That passenger at 
railway junction had gotten beyond carrier’s 
premises would not relieve it from liability, if 
she were still pursuing the way constructed by 
earrier for her convenience in general use for 
transfer of passengers between stations.—Boyle 
v. Waters, Mich, 166 N. W. 114. 

19. Negligence.—Where through permission 
of division superintendent, a ticket was sold to 
plaintiff from a station where passengers were 
not taken on, the carrier was liable in tort for 
not stopping its train at that point.—Fenlon v. 
Chicago, M. & St. P. Ry., Wash., 169 Pac. 863. 

20. Chattel Mortgage—Notice.—Statement of 
conditional vendee of automobile to his chattel 
mortgagee that he had not fully paid for the 
ear, coupled with exhibit of receipt for part 
payment, did not constitute notice that. it was 
sold under conditional bill of sale-—Auto Mort- 
gage Co. v. Montigny, N. Y., 168 N. Y. S. 670. 

21. Constitutional Law—Classification.—Leg- 
islature in enacting criminal laws may take cog- 
nizance of the youth-of offenders and make pro- 
visions modifying or exempting them from 
punishment, which classification is valid where 
it operates in a uniform manner upon the class. 
—McClaren v. State, Tex., 199 S. W. 811. 

22. Contracts—Partnership.—Where partner- 
ship acted as manager for insurance company, 
a partner’s payment of a shortage due it, in- 

















curred through fault of another partner, was 
not a consideration within Rev. Laws 1910, § 
926, to support company’s agreement to modify 
an existing written contract.—Bowers v. Mis- 
souri State Life Ins. Co., Okla., 169 Pac. 633. 


23. Solicitation by Agent.—Contract where- 
by plaintiff was to “solicit” for defendant the 
“general construction work of public and 
private buildings,” for a commission on any 
contract accepted, was limited to construction 
work on such public buildings as could be law- 
fully obtained by solicitation.—Briody v. De 
Kimpe, N. J., 102 Atl. 688. 





24. Contribution — Consideration. —Where 
plaintiff gave a note in payment of his sub- 
scription for stock in co-operative company, its 
accpetance of and its action on the subscrip- 
tion, and its application of dividends on the 
note, though no certificate of stock was issued, 
furnished a valid consideration.—Skluzacek v. 
Fossum, Minn., 166 N. W. 124. 


25. Corporations—Assessments on Stock.—A 
person holding corporate shares in his own 
name is personally liable for assessments, etc., 
although stock is actually held in trust for 
other persons.—Webster y. Bartlett Estate Co., 
Cal., 169 Pac. 702. 


26. Assignment.—Assignment of claim to 
plaintiff for collection by president of corporate 
seller according to his custom held valid, al- 
though there had been no meeting of board of 
directors authorizing assignment by president. 
—Burrell v. Southern California Canning Co., 
Cal. 169 Pac. 405. 


27. Bondholders.—Bondholders under mort- 
gage of a corporation covering after-acquired 
property who consented to sale of part of prop- 
erty upon condition that proceeds be used in 
maintaining remaining portion, etc., have lien 
on such proceeds, including unexpected balance, 
superior to judgment creditor’s lien.—Clarke 
Woodward Drug Co. v. Hot Lake Sanitorium Co., 
Ore., 169 Pac. 796. 


28. Bondholders.—Provision in trust deed 
securing corporation bonds, requiring a demand 
by 25 per cent. in value of the bondholders to 
move the trustee to action, restricts collection 
or foreclosure proceedings, but is not a limita- 
tion upon the inherent rights of bondholders 
to protect their interests.—Hoyt v. E. I. Du Pont 
de Nemours Powder Co., N. J., 102 Atl. 666. 

29. Insolvency.—Conveyances by insolvent 
corporation of its property to another corpora- 
tion without property, consideration of which 
fails, and unauthorized conveyances thereof by 
second corporation to first corporation's mort- 
gagee, held properly annulled at suit of cred- 
itors of first corporation.—Brayton & Lawbaugh 
v. Monarch Lumber Co., Ore., 169 Pac. 528. 

30.—Special Meeting.—One attacking the 
validity of a resolution of corporate directors 
as having been adopted at a special meeting of 
which insufficient notice was given has the 
burden of showing affirmatively insufficiency of 
such notice.—La Habra Oil Co. v. Francis, Cal., 
169 Pac. 401. 

31. Stockholder.—Where stockholders place 
stock in the treasury of a corporation which is 
to become theirs again on payment of certain 
amounts for other stock, and such payments 
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are made, the issuing of such stock to a pur- 
chaser of the interest of one of such stockhold- 
ers is not without consideration.—Bates v. Wer- 
ries, Mo., 199 S. W. 758. 

32. Customs and Usages—Immemorial Usage. 
—To show that flooding at various times is a 
custom in the husbandry of cranberries, in an 
action involving the right to dam up waters, it 
is not necessary that such usage should be im- 
memorial.—Banks vy. Simpkins, N. J., 102 Atl. 
680. 

33. Damages—Anticipation of Injury.—For 
expenses incurred by plaintiff in employing 
watchman for protective purposes, after issuing 
of temporary injunction restraining picketing, 
there could be no recovery, in absence of con- 
duct of defendants affording reasonable grounds 
for belief, suspicion, or fear that past wrong- 
doings would be continued, notwithstanding in- 
junction.—Max Ams Mach. Co. v. International 
Ass’n of Machinists, Bridegport Lodge, No. 30, 
Conn., 102 Atl. 706. 

34..——Evidence.—In action for injury when 
struck by jitney bus, evidence of particular 
nervousness taking form of fear of automobiles 
was admissible on question of damages.—Redick 
v. Peterson, Wash., 169 Pac. 804. 


35. Measure of.—The amount paid for use 
of another auto, while one injured was being 
repaired, is not the measure of damages for 
loss of usable value, where it includes gasoline 
and the entire cost of upkeep.—Goldshear v. 
Blank, N. Y., 168 N. Y¥. S. 628. 


36. Death—Statute of Limitations.—Under 
the Pennsylvania statute, an action by a wid- 
ow for the wrongful, death of her husband is 
not barred because an action by the decedent 
for the injury would be barred by limitations. 
—Preston v. Western Union Telegraph Co., U. 
S. D. C., 246 Fed. 543. 


37. Ejeetment—Joinder of Parties.—Where 
persons in possession of separate parts of tracts 
without common interest are joined in eject- 
ment for whole tract and file separate answers 
and consent to consolidation of actions, judg- 
ment may be rendered against all for posses- 
sion of entire premises.—Mullen vy. Carter, Okla., 
169 Pac. 867. 


38. Esteppel—Evidence.—Where automobile 
owner left car with chauffeur to ship to Cuba, 
consular invoice exhibited by chauffeur, who 
sold the automobile, negatived title in the 
chauffeur, so that delivery thereof to him did 
not estop the owner to deny the chauffeur’s 
authority to sell—Canales v. Earl, N. Y., 168 
N. Y. S. 726. 


39. Exeeutors and Administrators—Collateral 
Attack.—One on in circuit court to turn 
over property to an administrator on the ground 
that an administrator is unnecessary is attempt- 
ing to collaterally attack a judgment of the 
probate court directing the administrator to 
take charge of the estate, which cannot be ef- 
ay done.—Meyer y. Nischwitz, Mo., 199 S. 
W. 744. 





40. False Pretenses—False Tokens.—Tablets 
or checks made in imitation of those used by 
tradesmen, etc., as evidence of an amount due 
redeemable in the hands of the holder if used 
fraudulently to obtain money or property from 
another, aré privy or false tokens within Comp. 
Laws 1914, § 3319, relating to false pretenses.— 
Smith v, State, Fla., 77 So. 274. 


41. Frauds, Statute of—Memorandum.—Writ- 
ten memoranda signed by representative of a 
brokerage firm, members of which as individuals 
and partners were largely interested in plain- 
tiff corporation, is not binding on defendant 
corporation, which it was contended through 
agency of brokerage firm made a sale to plain- 
tiff falling within statute of frauds.—Woodruff 





Oil & Fertilizer Co., v. Portsmouth Cotton Oil 
Refining Corp., U. 8S. C. C. A., 246 Fed. 375. 


42. ‘Warranty.—Where broker who sold ap- 
ples pledged his personal responsibility to save 
plaintiff from loss if plaintiff would pay draft 
and take apples, which proved decayed, broker's 
promise was not within the statute of frauds 
(Rev. St. art. 3965. subd. 2), and could be en- 
forced, though oral.—Neely v. Dublin Fruit Co., 
Tex., 199 S. W. 827. ’ 


43. Fraudulent Conveyances—Secret Trust.— 
Where legal title to land is held by wife on 
secret trust for husband, it is not subject to 
levy and sale under execution at law on judg- 
ment against husband, but is an equitable asset, 
reachable only by proper proceedings in equity. 
ee & Co. v. Davidson, Fla., 77 So. 
66. 





44. Gifts—Joint Interest.——The owner of 
money has created joint interest of himself and 
another in a deposit when it appears to be his 
intention to divest himself of the exclusive own- 
ership and coritrol and vest such ownership and 
control jointly in himself and another, with the 
attendant right of survivorship.—Raferty v. 
Reilly, R. I., 102 Atl. 711. 


45. Guarantee—Delivery.— Where guaranty 
of rent conditioned on its signature by others 
was delivered to landlord’s secretary, who-knew 
of such condition and that it was not to be de- 
livered until such others signed it, his posses- 
sion of it was not delivery to landlord.—Col- 
= Trust Co. v. Crane, N. Y., 168 N. Y. S. 


46. Highways — Accident. — An automobile 
driver who, in broad daylight, drives over a 
highway made slippery and dangerous by ap- 
plication of tar and oil by county authorities 
cannot recover from the county for accidents 
happening to him from such slippery condition. 
—Raymond y. Sauk County, Wis., 166 N. W. 29. 

47. Injunction.—Where single county com- 
missioner made void agreement that highway 
should be paved with brick and the other part- 
ies sought injunction to prevent paving with 
other material, which was denied, they were 
not entitled to damages for the use of the other 
material; there being no valid contractural duty. 
ea ds A of Tukwila y. King County, Wash., 169 
Pac, . 


48. Injunction—Exclusive Rights.—That ex- 
press company having by contract exclusive 
right to solicit business on station platform 
could recover damages at law did not preclude 
right to restraining order against others solicit- 
ing such business when actual damages could 
not be ascertained and denial of the injunction 
would promote multiplicity of suits——Thomp- 
son’s Express & Storage Co. v. Whitemore, N. 
J., 102 Atl. 692. 


49. Insane Persons—Next of Kin.—Persons or 
kindred bound by law to maintain insane per- 
sons supported by commonwealth, within Rev. 
Laws, c. 87, § 80, are relatives specified in Rev. 
Laws, c. 81, §10, providing kindred of any 
pauper, in line of father, mother, or children, 
shall be holden to support pauper, if of sufficient 
ability; and that an insane daughter was mar- 
ried, and husband was lawfully bound to sup- 
port her, could not exempt her father from lia- 
: uelaaaaata v. Sermini, Mass,, 118 N. E. 





50. Insurance—Accident.—Beneficiary of pol- 
icy insuring against injury effected solely by 
external, violent, and accidental means, where 
insured was drowned when steamship was sunk 
by submarine’s torpedo, held entitled to recover, 
though policy excepted injuries from firearms 
or explosives.—Woods vy. Standard Acc. Ins. Co. 
of Detroit, Mich., Wis., 166 N. W. 20. 

51. Amendment to By-Laws.—Right of “re- 
tiring card member” of barber’s benefit union to 
free reinstatement to full membership under 
certain conditions, held unaffected by subsequent 
constitutional amendment fixing maximum age 
limit less than his own age, ephens v. Nos- 
chang, Mo., 199 S. W. 706. 

52. Application Blank.—In suit on in- 
dustrial policy of insurance, the application 
blank containing signed answers of insured and 
medical examiner’s report although not made a 














XUM 








XUM 


VoL. 86 








part of the policy, were admissible.-—Brunjes v. 
Metropolitan Life Ins. Co., N. J., 102 Atl. 693. 


53. Application for.—Where plaintiff made 
a “John Doe” application for life insurance anda 
defendant instructed him to make formal ap- 
plication in his own name agreeing that the 
policy would be issued, there Was a contract to 
insure.—Capitol Life Ins. Co. of Denver, Colo., 
v. Driscoll, Tex., 199 S. W. 872. 


54.—Notice of Loss.—Where loss .of eye did 
not result within 20 days after accident, notice 
of “injury” within policy providing for notice 
of injury within 20 days after accident, if ‘‘rea- 
sonably possible,” given after 20 days, was in 
time.—Sheafor v. Standard Acc. Ins. Co., Wis., 
166 N. W..4. 

. 55. Intexicating Liquors — Instructions. — In 
prosecution for having unlawful possession of 
intoxicating liquors at a drug store, requested 
instruction that to convict accused must be 
found to have been in charge of and not an 
employe of a store, held improper.—State v. 
Billingsley, Wash., 169 Pac. 845. 


56. Landlord and Tenant—Estoppel.—Garage 
company and persons interested in it were 
estopped to deny title of plaintiff, who made a 
lease to one who thereafter organized the cor- 
poration and conducted the garage business in 
its name.—Marion Street Garage Co. v. Sugden, 
Mass., 118 N. E. 340. 


57. Libel and Slander—Injury in Business.— 
Action for “libel’ will lie for a false and un- 
privileged communication, exposing one to dis~ 
trust, contempt, or ridicule, or which causes 
him to be avoided or injures him in his office 
or employment.—McClellan v. L’Engle, Fla., 77 
So. 270. ‘ 


58. Words Imparting Crime.—Declaration 
alleged charging of crime, where specifications 
stated that language used was, “You burned 
your buildings,” held insufficient in absence of 
averment of facts and circumstances, which with 











the uttered words,would convey a charge of' 


crime.—Brown v. Rouillard, Me., 102 Atl. 601 


59. Malicious Prosecution—Preliminary Hear- 
ing.—Petition, in action for malicious prosecu- 
tion, alleging that defendant charged plaintiff 
with felonious assault, and that there was a 
trial before a justice of the peace, effectually 
alleged that there was a preliminary hearing.— 
Becke v. Forsee, Mo., 199 S. W. 734. 


60. Mandamus—Prosecution in Forma Pau- 
peris—On mandamus to compel superior court 
to grant application to prosecute action in 
forma pauperis, where it appears that since 
proceeding was commenced the lower court 
had granted application, petition will be dis- 
missed.—Wait v. Superior Court of, in and for 
Sacramento County, Cal., 169 Pac. 916. 


61. Master and Servant—<Accident.—Servant’s 
recovery for injuries when nozzle became loos- 
ened by disintegration of hose cannot be de- 
feated as matter of law by foreman’s testimony 
that the only thing which could have caused 
the accident was a loosening of the vlamp.— 
Ruch v. Pryor, Mo., 199 S. W. 750. 


62. Employment.—One hired as sales man- 
ager for a year at a monthly salary is not en- 
titled to recover for the time he is bedfast and 
wholly incapacitated 7. sickness.—Flournoy v. 
United Mfg. Co., Mo., 199 S. W. 723. 

63.——Evidence.—On issue of damages suffer- 
ed from Pane. etc., rumors, newspaper re- 
ports, and other items indicating and suggesting 
an intention of defendants to continue to injure 
the property of plaintiff, and addressing its em- 
ployes, in violation of injunction, were pure 
hearsay, and admissible only for the purpose 
showing the reasons for plaintiff's actions, in 
safeguarding its property by employment of 
guards, etc.—Max Ams Mach. Co. v. Interna- 
tional Ass’n of Machinists, Bridgeport Lodge, 
No. 30, Conn., 102 Atl. 706. 

64. Evidence.—In employe’s action for in- 
juries from breaking of steering knuckle of 
automobile truck, evidence as to the breaking 
of one or other of the steering knuckles on 
previous occasions held admissible to show 
6 agen Piano Co. v. Allen, Ind., 118 
N. E. 
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65.——Experienced Servant.—Where an ex- 
perienced miner believed that fuses used in the 
mine were poor, and knew that the shaft was 
damp, and had many miss-fires, and that a 
prior shift had reported miss-fires, he assumes 
the risk of injury from a miss-fired blast, al- 
though. the master was negligent in furnishing 
such fuses.—Peterson y. Otho Development & 
Power Co., S. D., 166 N. W. 147. 


66. Implied Agreement.—One regularly em- 
ployed as a stenographer eould not recover 
commission on sale of flour, without showing 
an employment to make such sale, and an ex- 
press of implied agreeiment to pay usual com- 
pensation, and that he was procuring cause of 
lineata v. Spindler, N. Y., 168 N. Y. S. 
648. 


67.——Infancy.—Under federal employers’ Lia- 
bility Act, requiring suits for injuries to be 
begun within two years after cause of action 
accrued, infancy is no excuse for failing to 
bring suit within two.years after injury; C. 8. 
3164, §4, being inapplicable to actions under 
such act.—Gillette y. Delaware, L. & W. R. Co., 
N. J., 102 Atl. 673. 


68. Insurance Fund.— Where telephone 
company makes all contributions to insurance 
funa for benefit of employes, and distributes 
tunds according to plan mutually accepted by 
it and employes, so far as plan is executed in 
good faitn, its terms govern rights of parties. 
—Clark v. New England Telephone & Telegraph 
Co., Mass., 118 N, E. 348. 


69. Measure of Damages.—Where deceased 
paid all his wages intact to his mother as part 
of a common fund, from which he received his 
ear fare, clothing, and necessary expenses, the 
full average weekly wageé was the proper basis 
for determining tne amount of compensation 
due the mother without deductions for such 
expenses.—People’s Hardware Co. y. Croke, Ind., 
118 N. E. 31 


70. Respondeat Superior.—If watchman 
was hired to protect property f-om all destruc- 
tive forces, in shooting at rat entering premises 
the watchman was aoing master’s work, and 
master was liable for negligent performance.— 
Green v. Standard Oil Co. of Indiana, Mo., 199 
S. W. 746. 

71. Workmen’s Compensation Act.—Jour- 
neyman paper hanger, hired by foreman of de- 
partment store’s wall paper department, and di- 
rected to go to residences of purchasers and 
hang paper, held employe of store, entitled to 
compensation under Compensation Act.—lIn re 
McAlister, Mass., 118 N. E. 326. y 

72. Mines and Mineralis—Waiver. — Payment 
of stipulated quarterly advances by lessee and 
acceptance by lessor without demand to drill 
within reasonable time after termination of 
quarter within which payments were made 
operates as waiver of covenant in oil and gas 
lease to drill within three months.—Johnson v. 
Armstrong, W. Va., 94 S. E, 753. 

73. Monopolies—Exclusive Rights.—Railroad 
station platform being private property, the 
railroad may for a consideration give express 
company exclusive right to do an express, bag- 
gage, and passenger business on and from the 
station platform, and such contract does not 
create a monopoly.—Thompson’s Express & 
Storage Co. v. Whitemore, N. J., 102 Atl. 692. 

74. Municipal Corporation—Contributory Neg- 
ligence.—Pedestrian who looked once in direc~ 
tion for vehicles which might make passage 
over regular street crossing unsafe, and in other 
necessary directions along street, but who failed 
to look second time, was not, as matter of law, 
guilty of contributory negligence.—Redick v. 
Peterson, Wash,, 169 Pac. 804. 

7h. Discriminating Ordinance.— Ordinance 
prohibiting operators of automobiles to cross 
street intersection at a speed in excess of eight 
miles an hour, or to do so without giving sig- 
nal, applying alike to all drivers of automobiles, 
is not discriminative.—City of Windsor v. Bast, 
Mo., 199 S. W. 722. 

76. Street Obstruction.—That pedestrian, 
injured by obstruction within street line was 
approaching and turning into walk to polling 
place, did not release city from liability on 
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theory that holding election is governmental ' 


function.—Lund y. ‘City of Seattle, Wash., 169 
Pac. 820. 3 

77. Streets and Sidewalks.—In action for 
injuries. by slipping on sidewalk, witness could 
say whether at time of trial the dangerous con- 
dition continued.—Hafner v. City of Chester, 8. 
c., 94 S. E. 731. 


78. Negligence.—Burden of Proof.—That de- 
fendant was in exclusive possession of first 
floor of wee 3 and that water leaked from 
that floor into plaintiff's basement show window, 
did not give plaintiff a cause of action against 
defendant, without showing negligence of de- 
fendant.—E. Vogel, Inc., v. Mercantile Lunch 
Co., N. Y., 168 N. Y. S. 645. 


79. Parties—Joint Duty.—If two. carriers 
maintain a crosswalk between stations at junc- 
tion, and their neglecting: to light the way con- 
curred to injure a passenger, she could sue both 
though she alleged no joint duty.—Boyle v. 
Waters, Mich., 166 N. W. 114. 


80. Perpetuities—Rule Against.—A will leav- 
ing a business in trust during the single life of 
his widow, at termination of which business 
should be sold or continue as a majority of his 
heirs should decide, is violative of rule against 
perpetuities as far as continuation of the bus- 
iness is concerned.—Kempson y. Hoskins, N. J., 
102 Atl. 673, 


81. Principal and Agent—Scope of Agency.— 
Where one-as agent for an automobile sales 
company sold a car, but had to furnish a new 
top on account of defects and sent direct to the 
manufacturer, which exchanged a good top for 
the bad, such agent suing for deposit was not 
liable to the sales agency for the price of such 
new top.—Lingren v. W. L. Huffman Automobile 
Co., S. D., 166 N. W. 157. 

82. Railroads—Contributory Negligence.—A 
driver is not contributorily negligent as a mat- 
ter of law in proceeding at a trot across rails, 
after having stopped, looked, and listened 33 
feet from the track, .and having reached the 
conclusion that he could cross safely.— Wiese 
v. Chicago Great Western R. Co., Iowa, 166 N. 
W. 66. 








83. Right of Way.—Under its charter, pro- 
viding for right of way 100 feet each side of 
center of road, where railroad company con- 
structed road without written contract, held 
that, to obtain such right of way company must 
show that it entered without written contract.— 
Southern Ry. Co. v. Board of Com’rs of Public 
Works of City of Union, S. C., U. S. C. C. A, 
246 Fed. 383, 

84. Trespasser.—Pedestrian without knowl- 
edge that railway company had made excava- 
tion in street held entitled to presume that the 
sidewalk was reasonably safe.—Willis v. Kan- 
sas City Terminal Ry. Co., Mo., 199 S. W. 736. 

85. Release—Joint Tortfeasor.—Where plain- 
tiff was paid $1,700 by street railway in settle- 
ment for death of plaintiff's intestate, plaintiff 
cannot recover in tort for such death against 
telephone company.—Clark v. New England 
— & elegraph Co., Mass., 118 N. E. 





86. Sales — Consideration.— Where plaintiff 
disputed his liability on note given for price of 
tractor, his payment of note before it was due 
was sufficient consideration for extension of 
warranty.—International Harvester Co. of 
America v. Haueisen, Ind., 118 N. E. 320. 

87. Instructions.—Where plaintiff sold soot 
blowers on 60 days’ trial, and they were never 
tried, instruction precluding recovery, if they 
were not up to standard, was error.—Bayer 
/ 2 Soot Blower Co. v, City of Milan, Mo., 199 








88. Minimizing Loss.—Where defendants, 
who ordered shoes which had to be manufactur- 
ed, countermanded their order while the shoes 
were only in initial state of manufacture, plain- 
tiff, seller, must discontinue manufacture and 
minimize as far as = va damages for which 
defendants became liable by countermanding.— 
a eames: Co. v. Palmer, Mo., 199 S. W. 





89. Rescission.—The words, “They are all 
your cattle; I am out of it; were insufficient to 





show an intention to rescind an executory con- 
tract to purchase part of a herd of cattle.— 
Adams v. Guiraud, Col., 169 Pac. 580. 


90. Street Railroads—Evidence.—In action 
against street railway for injuries to boy coast- 
ing, evidence that the motorman saw or could 
have seen the peril of the boy when he could 
easily have stopped before reaching the point 
of collision, and that, instead of stopping, he 
put on more power, held to sustain verdict for 
i 7c coe yv. St. Joseph Ry. Co., Mo., 199 

. W. 714. 


91. Subragation—Surety to Contractor.—On 
account of right of surety of contractor with 
State to install plumbing to perform on con- 
tractor’s default, when it did so it was entitled 
to benefits to contractor under contract, and to 
be subrogated to all rights of state respecting 
reserve percentages, all to exclusion of general 
creditor.—Derby v. United States Fidelity & 
Guaranty Co., Ore., 169 Pac. 500. 


92. Sunday—Ratification—Where a contract, 


for the sale of real estate expressly stated that 
it should not be binding until ratified by a 
certain person and that person ratified it on 
Sunday, it cannot be enforced.—County En- 
gineering Co. v. West, N. J., 102 Atl. 668. 


93. br er ey and Telephones—Minimizing 
Loss.—Allegations that defendant telegraph 
company erroneously duplicated message to 
laintiff’s brokers for purchase of cotton, caus- 
ng them to close his account, and that plain- 
tiff when notified of such action could not 
countermand it because of deranged wire serv- 
ice, etce., do not affirmatively show that plain- 
tiff failed to minimize his losses.—Pearlstone v. 
— Union Telegraph Co., Tex., 199 S. W. 


94. Trover and Conversion. — Evidence. — 
Where one seizes timber removed from land 
and is sued in conversion, and he defends on the 
ground of superior title to land, it is sufficient 
to show a conmon source and superior right.— 
Chavez v. Schairer, Tex., 199 S. W. 892. 


95. Vendor and Purchaser—Evidence.—In- 
strument assigning a purchaser's interest under 
a contract of sale for a valuable consideration 
duly signed and acknowledged was a valid con- 
tract conveying purchaser's interest, and admis- 
sible in action for deposit.—J. M. Frost & Sons 
v. Cramer, Tex., 199 S. W. 838. 


96. False Representations.—Evidence that 
one made false representations as to value and 
conditions of lots without disclosing that he 
was speaking without knowledge is sufficient 
under an allegation that representations were 
made with knowledge of their falsity, since the 
law supplies the scienter.—Ulch v. Wessel, Iowa, 
166 N. W. 94. ' 


97. Waters and Water Courses—Liability for 
Injury.—Defendant, with right to discharge 
waste water from building into a common drain, 
did not become liable to plaintiff for damage 
by such water unless plaintiff’s property was 
injured through defendant’s neglect.—Pearl v. 
Whitcomb, Mass., 118 N. E. 338. 


98. Wills — Evidence.— That one receiving 
$187,000 by inheritance gave her personal atten- 
tion to management of her affairs, and increased 
her fortune by about $45,000 in 16 years, was 
strong evidence of her sanity.—Succession of 
Miller, La., 77 So. 290. 


99. Forfeiture of Rights.—One who applied 
in Michigan for letters of administration on 
ground that deceased died intestate, but that 
there was an instrument in a probate court in 
California, alleged to be a will, and later object- 
ed to jurisdiction of the California court, but al- 
leged such opposition was not a contest or an 
attempt to contest, did not forfeit her rights 
under the will, which provided that the rights 
of any one contesting or attempting to contest 
should be forfeited.—In re Hill’s Estate, Cal., 
169 Pac. 371. 


100. Postponed Enjoyment.—Under will 
creating to life estates with remainder over to 
specified individuals in words of present devise, 
title vests in remaindermen upon testator’s 
death with enjoyment of estate postponed until 
life estates terminate.—West v. Andrews, Wis., 
166 N. W. 31. 





























